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LEGAL AND OPERATIONAL PROBLEMS 


Sound Recordings. 

After more than sixteen months of operation under the sound recording 
amendment copyright claims have been registered in approximately 7500 sound 
recordings. This is about half of the number we speculated we would receive 
annually when the amendment became effective on February 15, 1972. We feel 
that we may not be receiving all sound recordings published with notice. 
Beginning about June 1, 1973, therefore the Reference Division began sending 
a compliance letter to record producers. It is too early to tell what effect 
this will have. 

At the beginning of this fiscal year we were wrestling with a number of 
substantive problems concerning the copyrightability of certain sound recordings. 
These recordings were: (1) quadraphonic recordings previously released in stero; 
(2) motion picture sound track albums; (3) 45 discs previously released as bands 
on LP's; and (4) LP's containing material previously released on 78 rpm discs. 
In each case it was not clear whether there was a simple reprocessing of the 
sounds without change or whether changes were made and if so whether the changes 


were copyrightable. As a result of a considerable amount of correspondence with 


the remitters asking for their explanation of the nature of the recordings, 
several trips to the Recording Laboratory of the Music Division of L.C., and a 
trip to New York for a demonstration of recording techniques by CBS, we were 


able this spring to come to a decision with respect to each of these problems. 
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Our decision involved coming to grips with the meaning of such industry terms 


as "remixing," " 


remixed for continuity and balance," "re-sequencing," "sweetening," 
and "reprocessing." It was also necessary to evaluate the meaning of the familiar 
terms "editing" and "abridgment" as they relate to the production of sound recordings. 
One of the procedural changes made in the sound recording unit that has been 
very beneficial has been the examination of all elements of multi-media works by a 
single examiner to the extent this is feasible, i.e., depending upon time and nature 
of the problems. Initially it was our procedure to route the material to another 
Section or have an Arts or a Book Examiner come to the room housing the sound 
recording operation to examine applications covering materials in a multi-media 
work other than the sound recording. This resulted in some delay in processing 
and corresponding about the deposits. To alleviate this we now have in the 
sound recording unit a Senior Examiner who has been trained in the examination of 


arts and book material, as well as sound recordings. 


Computer Programs. 

Since the Office decision to register copyright claims in computer programs 
in 1964 to the end of fiscal 1973, claims have been registered in 741 computer 
programs. This, of course, is an infinitesimal number compared with the programs 
that have been produced in this nine year period. The volume of registrations 
would seem to indicate that the industry looks upon copyright as something less 
than a panacea for its protection needs , although we were told late in the year 
by a representative from one of the major hardware companies that copyright 
protection is extremely significant to his company and that they were copyrighting 
virtually all of the programs they produce. It is interesting to note that of 
the 741 claims that have been registered, over 500 have been made within the last 
two years; there were 270 claims registered in fiscal 1975 as compared with 246 


the preceding year. 


Holograms. 

For some time we have had under consideration an application for regis- 
tration of a claim to copyright in a hologram. Holography has been referred 
to as "lens-less photography." A hologram is a photographic record of a light 
wave reflected from some object. When one looks at the holographic plate on 
which the light waves are recorded, the object holographed is not seen, but a 
scrambled conglomerate of black and white curves, spots, and patterns is seen. 
However, when the hologram is illuminated with a particular kind of light, the 
holographed object is seen in three dimensions. 

The application submitted for registration required us to come to grips 
with questions of the copyrightability of holograms, their classification, and 
satisfaction of the statutory deposit requirements, among others. It is con- 
sidered that many of the same elements of authorship that qualify a photograph 
for copyright protection are also present in a hologram. For example, the 
selection and disposition of the subject matter may involve original authorship 
in a hologram just as it does in a photograph. However, the arrangement, 
positioning, and operation of the technical apparatus may be more predetermined 
by scientific principles in the holographic process than it is in photography. 
After a formal study of these questions and correspondence eliciting information 
from the applicant the decision was made to register the pending claim. As the 
year ended we had communicated our decision to the applicant. For identification 


and examination purposes we asked that the holographic plate be accompanied by 


five photographs of the reconstructed image taken from various angles. 


Type Face Designs. 


For several years the Copyright Office has been considering the question of 


copyright registration for type face designs and lettering. Following a legal 
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study the decision was made not to change the present Copyright Office Regulation 
that lists "mere variations of typographic ornamentation" and "lettering" among 
the examples of works not subject to copyright. The interpretation of the 
Regulation that has been followed for many years was also sustained. Copyright 
registration will not be made for commercial type font designs or individual 
letters and characters of the non-ornamental variety. The argument is too 
strong that these are utilitarian objects whose forms are dictated by function. 
Registration is possible if separable work of art authorship is present apart 


from the shape and design that are determined largely by utilitarian considerations. 


Management Study Report. 


Toward the end of the fiscal year the report of the nine-month management 
study conducted by Cresap, McCormick and Paget, Inc. was released to the staff. 
The report contained a total of 126 recommended projects, ranging from major 
reorganizational changes to minor procedural matters. The Acting Register has 
said, wisely we think, that he does not favor a reorganization of the Office and 
has elected to shelve those projects. Some of the projects primarily involving 
procedural changes would appear meritorious and at the Acting Register's request 
we submitted a list of those ranked in priority order. However, it is with 
considerable regret that we are able to support only two of the major proposals 
directed toward the Examining Division. One of these involving more extensive 
use of copyright technicians is already being implemented and is discussed 
elsewhere in this Report. Space does not permit a thorough comment on the 
management report here. However, we did submit our extensive comments on the 
report to the Acting Register at his request on June 19, 1973, including comments 


by individual staff members, 


Several years ago the utilization of technicians to assist examiners with 
the clerical and routine aspects of the work was begun in the Examining Division. 
The idea is to relieve the examiner of those chores that can be performed by a 
paraprofessional and hence allow the examiner to devote himself to the technical 
and legal problems involved in the examination of claims. The concept has proven 
to be meritorious and at the close of the year we had at least one technician 
operational in three of the four Sections with a posting out that will result in 
our having technicians in each of the Sections. We see this development as a 
significant means of helping us to maintain quality examining in the face of the 
ever increasing volume of applications for registration. We would be very clear 
at this point, however, lest we be misunderstood, the technician cannot and will 
mot function as an independent processor of claims to the extent an examiner does, 
but will serve as an aide in expediting the work and enabling the examiner to 
give his attention to more claims or more difficult problems than he could without 


the technician's assistance. 


ORGANIZATION AND PERSONNEL 


Personnel. 

As seems typical of the Examining Division, fiscal 1975 was an active year 
for its personnel. The fine performance of over a dozen staff members was 
recognized by ladder type promotions. Jodi Sigmon and Joseph Miranda were promoted 
to Senior Examiner positions in the Music Section. The Legal Staff lost one 
valuable member, but gained additional strength as two members of the examining 
corps were appointed to it. Mark A. Lillis, Senior Attorney for Examining and a 
member of the Examining Division staff for twelve years was appointed Assistant 


Chief of the Reference Division. Edward S. Yambrusic and J. Kent Dunlap were 
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appointed to the Legal Staff from their Examiner positions. In addition to 

the transfer of Messrs. Yambrusic and Dunlap, eight examiners resigned their 
positions during the course of the year. It is most unfortunate and regrettable 
to say the least that despite these losses the Examining Division was prevented 
from posting and filling any of the vacancies for a period of six months. The 
fact that the examining work was maintained on a current basis under this condi- 
tion of severe understaffing is attributable solely to the fine efforts of a 
dedicated staff. They deserve the highest praise. Fortunately, the long drought 
ended near the end of the fiscal year and we were permitted to post the vacancies 
and begin recruiting to fill them. However, it should be noted that the effects 
of our not being allowed to fill the vacancies as they occurred will be felt for 
a long time. An Examiner is trained only after many months and even years of 
effort both on the part of the individual and those who are working with him. 
May it never be allowed to happen again. 

We were delighted when three Examiners were successful in passing bar 
examinations; Marybeth Peters passed the District of Columbia bar examination and 
3. Kent Dunlap and Thomas McKittrick became members of the Virginia bar. 

Two persons, James Rocca and Jeffrey Lubin were appointed to Copyright 
Technician positions in the Renewal and Assignment Section. Peggy Johnson was 
appointed Secretary to the Head of the Book Section and Jurmenar Brown was 
appointed Secretary to the Head of the Renewal and Assignment Section. 

It was our privilege to recognize the fine performance of a number of the 
staff by the presentation of special awards. Frank J. Vitalos, Columbia D. Pontorno 
and Gerald E. Moylan each received Incentive Awards and cash awards. Quality step 
increases were given to Mantalene Hemphill and Shirley A. Harris. It is also 
meaningful to recognize those persons who during the year have reached milestones 


in their public service careers. This we did several times as Henry L. Wicka 
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completed thirty years of Federal Service, Mary F. Lyle and Elsie M. Riggs twenty 
five years, Thomasine F. Milton twenty years, and Gayle T. Harris, Phillip L. Gill 
and Frank J. Vitalos ten years. 

We were sorry to be deprived of the expertise of Mildred McCown, Senior 
Examiner in the Music Section, who retired after more than sixteen years of service. 
Three Examining Division staff members, Rosa Scotton, Ruth Fulton, and Josephine 
Drew were chosen to serve on the Copyright Office Human Relations Committee. Rita 
Aufricht was appointed an Equal Employment Opportunity Counselor. Timothy L. 
Sumrall was selected for the Library of Congress Intern Program. Unfortunately a 


lack of funds prevented implementation of this year's Intern Program. 


Training. 

The Examining Division engaged in extensive training activities in fiscal 1973, 
promulgating and implementing in-house training opportunities, as well as taking 
advantage of the courses offered by the Training Office. Early in the year the 
professional staff of the Music Section viewed a training film concerned with the 
creation of electronic music. In March five professional staff members were 
authorized to attend the Court of Claims argument in the Williams & Wilkins case. 
Upon completion of the first year of operation under the sound recording amendment 
we met with the professional staff of the Division to review the significant 
substantive problems that arose during our first year's experience with this 
significant development in the law. During the third week in April, we held a 
seminar for the professional staff of the Division on "current issues in copyright- 
ability." The topics and the discussion leaders were as follows: "Typography," 
Harriet Oler, "Answer Sheets," Gordon Richardson, "De Minimis Music Authorship," 
Mildred Henninger, and "Printed Circuits," David Barbour. The copyright law 


course that we teach within the Office was completed midway through the fiscal 


year with twenty members of the staff receiving Certificates of Training. 
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The Music Section utilized four of the training tapes concerning management 
techniques that were made available through the Training Office. Ten members 

of the staff have completed the "Supervision and Group Performance" course, 
including all of the Section Heads and Assistant Section Heads. Edward S. Yambrusic 
took the "Management Techniques I" course. Other staff members were nominated for 
the latter course, but on two occasions it was cancelled due to being under sub- 
scribed. Marybeth Peters was a participant in the "Personnel Policies and 
Procedures for Supervisors" course and Timothy L. Sumrall completed the "Professional 
Orientation Series." Marybeth Peters and Bernard C. Dietz sharpened their skills 
in the thirteen week "Legal Research" course. Gayle Harris attended the one day 
MARC Institute conducted by the MARC Development Office. 

The clerical staff has benefitted from a number of training opportunties. 
Peggy Johnson, LaVoice Calhoun, JoEllen Gass, and Linda Hutterly completed the 
eighteen hour secretarial course "From Nine to Five." Shorthand knowledge and 
skill were acquired by Mantalene Hemphill and Peggy A. Johnson as they successfully 
completed a Civil Service Commission course in basic shorthand. As the year ended 
Le-Nay T. Bates and Jurmenar Brown were attending the same course. Gwendolyn 
Andrews, Elizabeth C. Burke, Aleice A. Hill, and Linda Hutterly improved and further 
developed their shorthand skills in a ten day Civil Service Commission Workshop in 
Shorthand Excellence. Six clerical staff members were given training in "Time and 
Attendance." Rita Aufricht attended the Civil Service Commission course on Equal 
Employment Office Counseling. Approval was secured under the Tuition Support 
Program of the Equal Opportunity Act to enable Mantalene Hemphill to take an 


English Composition course at The George Washington University. 


Professional Activities, 
In September Richard E, Glasgow participated in a meeting with members of 


the Copyright Committee of the District of Columbia Bar Association's Patent, 
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Trademark and Copyright Law Section, discussing current examining problems. 
Later in the year Mr. Glasgow spoke in a similar meeting that combined the 
Copyright Office Affairs Committees of the American Bar Association, the New 
York State Bar Association, and the Bar Association of the City of New York. 

In January Richard E. Glasgow, Dorothy M. Schrader and Dorothy P. Keziah, 
along with Abe A. Goldman met with representatives of the recording industry in 
New York City to discuss mutual problems that had arisen in connection with the 
registration of copyright claims in sound recordings. The two most pressing 
problems from the Copyright Office viewpoint concerned the copyrightability of 
sound track albums and quadraphonic recordings previously released as stereo. 
Earlier in the year Marybeth Peters had attended a seminar in Nashville, Tennessee 
devoted to a discussion of quadraphonic recording techniques and hardware. 

Dorothy M. Schrader was appointed Adjunct Professor at Georgetown University 
Law Center where she taught the course in copyright law during the spring semester. 

At the invitation of the Educational Media Producers Council (an audio-visual 
group) Miss Schrader attended their Las Vegas convention and spoke on the sound 
recording amendment in relation to audio-visual materials. Mary F. Lyle and Lewis 
I. Flacks attended the annual Geiringer Lecture, co-sponsored by New York University 
and the Copyright Society. Dr. Yuri Matveev, Senior Lecturer in Law at Kiev State 
University delivered this year's lecture. His topic was "Copyright Protection in 
the U.S.S.R." In June Lorna G. Margolis, Dorothy P. Keziah and Herbert 0. Roberts, 
Jxr- attended a forum held in Washington on "Licensing of Copyrighted Materials." 
Also in June Lewis I, Flacks participated in a panel in New York City on "Dance 


Film and Videotape Production." 
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LEGISLATION, INTERNATIONAL DEVELOPMENTS, AND LEGAT, RESEARCH 


Copyright Legislation. 


Another year passed without enactment of a general revision of the copyright 
law, but the effort continued with passage of the eighth interim copyright 
extension bill and introduction again of a general revision bill, S$. 1361. The 
extension bill approved on October 25, 1972 further extended until December 41, 
1974 all renewed copyrights that would otherwise have expired before that date. 
The cable television issue remains the principal hurdle to be cleared before 
enactment of the bill, but other issues lurk in the background, such as library 
photocopying and educational uses in general. With the news of Russian adherence 
to the U.C.C., fears developed that copyright might be used to suppress works by 
dissident Russian authors. In response to this concern, a bill (S. 1359) was 
introduced to amend Section 9 in a way that would foreclose such misuse of copy- 
rights under our law. No action was taken on the bill, pending clarification of 


Soviet intentions. 


International Developments. 


The Senate ratified the revised U.C.C. (1971 Paris version) in August 1972. 
Several additional ratifications are required before the Paris version enters into 
effect, but the ratification by the United States was an essential prelude to 
ratifications by other countries. Ratification required no changes in the copy- 
right law since the U.C.C. revisions either confirm rights that presently exist 
in our law or permit developing countries to utilize the special provisions 
regarding translations and reproductions. 

In April 1973, the President submitted to the Senate for its advise and 
consent the 1971 Geneva Phonogram Convention. ‘This Convention entered into 


effect on April 18, 1973. 
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The most spectacular development in international copyright this year 
was the adherence by the U.S.5.R. to the 195? Geneva version of the Universal 
Copyright Convention, effective May 7, 1973. This was an historic development 
and brought the U.S.S.R. within an international copyright convention for the 
first time. Although fears were expressed that the U.S.S.R. intended to use 
copyright as a vehicle for further repression of dissident authors, those fears 
have dissipated somewhat and the development should prove beneficial to authors’ 
interests on the whole. 

The scope of protection that American authors will receive in the U.S.S.R. 
is problematic. The 1952 Geneva version obligates a member country to accord 
“‘adequate and effective protection of the rights of authors." In reality this 
means the country must accord national treatment, i.e., foreign authors are 
protected to the same extent as native authors. Soviet authors do not enjoy 


the same broad rights as authors in Western countries. 


Legal Research. 

The Legal Staff continued to make significant contributions to the Division 
through research on difficult legal problems and, during the first half of the 
fiscal year, important research projects were completed by examiners. 

Mark Lillis, as his concluding projects while on the Legal Staff, drafted 
the Fiscal 1972 Annual Report for the Register and completed a study of several 
copyrightability and new matter problems concerning sound recordings. This 
popular topic was also the subject of published articles by Dorothy Keziah and 
Dorothy Schrader. Mrs. Keziah's excellent article entitled "Registration Problems 
Encountered by the Copyright Office under the Recent Sound Recording Amendment" 
was published both in the November 4, 1972 issue of Cash Box and in the Bulletin 
of the Copyright Society, volume 20, number 1, October 1972. Miss Schrader's 


article entitled "Sound Recordings: Protection under State Law and under the 
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Recent Amendment to the Copyright Code" appeared in the Arizona Law Review, 
volume 1}, number 4. Miss Schrader also prepared various analyses of recent 
ccurt decisions for circulation to the staff. She completed a study of the 
terms of §. 1559 and the question of involuntary transfers of copyright under 
Cur law. She co-authored a draft of the position paper for the United States 
delegation to the communications satellites meeting at Nairobi. 

William Froelich, on a detail to the Legal Staff, prepared a background 
Study of international developments in the field of communications satellites. 
Thomas McKittrick surveyed recent court decisions in the area of protection for 
works of architecture and architectural plans. David Barbour, in a short time 
project, prepared a fine analysis of a recent important copyright case, First 
American Artificial Flowers v. Joseph Markovits. Projects were also assigned 
to Gloria Kozak and Jimmy Bevineau, but the projects were not completed before 
they resigned their positions. Miss Kozak studied the problem of the correct 
year date in an American edition reprint of a work registered previously under 
the ad interim provisions. Mr. Bevineau researched the question of the meaning 
of "within the limits of the United States" in Section 16 and the registrability 
of a work manufactured in American-Samoa. This project was later completed by 


Kent Dunlap, who prepared a very fine and thorough memorandum. Mr. Dunlap also 


completed a study of the meaning of the graphic arts clause exemption in Section 16. 


Edmund Bowie completed an analysis of the copyright implications of recent 
developments in trade secret law and devoted most of his time to work on additions 
to and revisions of the Compendium of Copyright Office Practices. He completed 
a draft for the section covering book practices. Later, he made numerous 
technical adjustments to the index and other sections preparatory to issuance 
of amended and added sections of the Compendium. Edward Yambrusic analyzed 


recent court decisions concerning the copyrightability of form contracts and 
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JUDICIAL DEVELOPMENTS 


Subject Matter and Scope of Copyright Protection. 

Gottschalk, Commissioner of Patents v. Benson, 109 U.S, 6% (1972), one 
Of the most widely publicized Supreme Court decisions of the year, refused 
to grant "process" patent protection for a digital computer program converting 
binary code to pure binary on grounds that the claimed method was essentially 
the application of a mathematical formula with little practical application 
apart from digital computers. To grant patent protection would be to grant a 
mMOnopoly for the formula itself, which is an unpatentable idea. Justice Douglas, 
speaking for the Court, expressly declined to close the door on patent protection 
for all computer programs, and he alluded to the Report of the President's 
Commission on Patents indicating the availability of copyright protection for 
computer programs. 

Words and short phrases were again denied statutory copyright protection 
in Alberto-Culver Co. v. Andrea Dumon, Inc., 175 U.S.P.Q. 194 (7th Cir. 1972). 
Reversing the District Court, the Seventh Circuit found the phrase "most personal 
sort of deoderant" not to be protectible by copyright. Similarly, plaintiff's 
basic idea for a specialized product, and its "distinctive typographic ornamen- 
tation" were found to be in the public domain. 

Doubt was cast upon the validity of a copyright registration for defendant's 
poster in Coca-Cola Co. v. Gemini Rising, Inc., 346 F. Supp. 1183 (E.D.N.Y. 1972). 
The work, whose distribution was enjoined, was an exact blow-up and reproduction 
of plaintiff's "Coca-Cola" trademark and distinctive format, except that it read 
‘Sn joy Cocaine," rather than "Enjoy Coca-Cola," The court acknowledged defendant's 
Class K copyright registration, but remarked that under Copyright Office regula- 
tions, neither words, phrases, slogans nor prints consisting solely of trademarked 


material were proper subjects of copyright. 
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prepared an analysis of the appendices to the draft Model African Law. This 
draft was prepared by the UNESCO and WIPO Secretariats as an aid to developing 
countries that wish to implement the special provisions in the revised U.C.C. 
and Berne Convention governing the possibility of compulsory licenses for 
translations and reproductions. 

Harriet Oler completed a fine analysis of a study of copyright protection 
for fictional characters and revised three separate papers on the problems of 
copyrightability of typography, coloring, and answer sheets. She drafted the 
""Judicial Developments" Section that follows this portion of the Annual Report. 
Mrs. Oler, along with Lewis Flacks, devoted substantial amounts of time for 
three months to assisting Library employees in the preparation of their income 
tex forms. Mr. Flacks, also completed an excellent study of the registrability 
under Section 12 of transcriptions of dialogue and music from the soundtrack of 
published motion pictures, which he had begun while on the Register's staff. 

These completed studies represent perhaps the most significant of the 
body of research work accomplished in the Division this past year, but other 
brief projects will not be listed. We continued to release pertinent completed 
projects to the staff for general reading and consideration, and all of the 


work has been evaluated and utilized in various ways. 
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In Uneeda Doll Co., Inc. v. Regent Baby Products Corp., 176 U.S.P.Q. 73 
(E.D.N.Y. 1972), all copyrightable elements of a later registered boy baby 
“Plumpee" doll were found to be embodied in an earlier registered girl 
"Plumpee" doll, so that a copy of some features of the Plumpee doll was held 
an infringement of the original earlier work, which contained an accurate 
copyright notice. 

On a motion for preliminary injunction to restrain the publication of a 
lewd parody of plaintiff's cartoon characters, the Northern District of 
California in Walt Disney Productions v. Air Pirates, 345 F. Supp. 108 
(N.D. Cal. 1972), found plaintiff's "well-developed, well-known and distinctively 
drawn" cartoon characters protectible as "component parts of a copyrighted work." 
The scope of protection recognized by the court was broad: 

By virtue of the artistry of plaintiff's employees, as 
well as the conceptual framework of the various copyrighted 
works, the various drawings of each character have a 
consistency that gives each character a recognizable image 
quite apart from the setting of the particular panel. In 
the case of a number of these characters, of which ‘Mickey 
Mouse' is probably the prime example, the plaintiff has 
devoted considerable effort and resources to developing a 
recognition of that image, and exploiting its value in 
numerous ways. 

The Eighth Circuit declined to follow a liberal standard of originality for 
form contracts and denied copyright to a television repair service "agreement" 
in Donald v. Varco Business Forms, 176 U.S.P.Q. 513 (8th Cir. 1973). Notwith- 
standing defendant's contention that such language had never before been used in 
a service contract, the court found the agreement failed to meet standards of 
copyrightability in that it was but a "trivial variation" from language in sales 
contracts presently in the public domain. A similar standard of originality was 


applied by the Sixth Circuit in M. M. Business Forms Cor ‘ Vv. Uarco, Inc., 176 


U.S.P.Q. 456 (6th Cir. 1973) in denying copyright to a television repair form. 


- 16 « 


Publication. 

A significant decision concerning what constitutes "publication," for 
copyright purposes, was rendered by the Righth Circuit court of Appeals in 
Nucor Corp, v. Tennessee Forging Steel Service, Inc,, 177 U,S.P.0. 253 
(Sth Cir. 1973). The case arose as an action for infringement of common Law 
copyright in architectural plans and drawings and for unfair competition. In 
the course of remanding the case to the District Court, the Circuit Court 
found plaintiff had not divested himself of his common law copyright in archi- 
tectural plans by permitting interested persons to view and inspect the building 
during and after construction. Likewise, it held that distribution of catalogs 
and annual reports which pictured the building's exterior did not constitute 
general publication. 

The Nucor case is in contrast to an earlier decision by an Ohio county 
court of appeals. Ballard H. T. Kirk & Associates, Inc. v. Poston, 177 
U.S.P.Q. 92 (Ohio Ct. App. 1972), found that where an architect supplied his 
pianms to a developer without express restrictions concerning the use and 
dissemination of the plans, and a building was then constructed from these plans, 
there was a general publication terminating the architect's common law copyright 
in his drawings. Said the court: "the architect's common-law protection must 
mecessarily be conditioned upon notice of the rights reserved in the architec- 
tural material produced." One basis for distinguishing the cases may be that 
in Ballard the architect actually gave the plans to a builder, but in Nucor the 
plans were not made available to someone who was subsequently charged with 
infringement, 

Another decision concerning the nature of "publication" for architectural 
plans was handed down in Jones v, Spindel, 196 SE, 2d 22 (Ga. Ct. App. 1973), 


a case which has been in litigation since 1970 at least, Previously, a jury 
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verdict in favor of the plaintiff was overturned as excessive. 177 S.E. 2d 187 
(Ga. Ct. App. 1970). This time the court allowed the jury verdict to stand and 
an engineer recovered damages for conversion of his plans for multifamily 
dwellings. The court found only a limited publication of the plans. Plaintiff 
had filed his plans with government authorities to obtain a building permit, 
had the plans authorized for use in obtaining mortgage commitments, and made 
the plans available to other builders through his own company. These actions 
did not divest plaintiff of his common law copyright in the building plans. 
An important factor in this litigation was the use of a copyright notice by 
engineer Spindel, which indicated his intent to reserve rights and place 
restrictions on copying. 

In enjoining defendant from publishing writings about and by Mary Baker 
Eddy, the California Court of Appeals in Carpenter Foundation v. Oakes, 103 
Cal. Rptr. 368, 26 Cal. App. 3d 784 (Cal. Ct. App. 1972), found that defendant 
received the writings on condition that they be given "only a limited, private 
and restricted circulation to those students of Christian Science defined as 
"qualified,' by which was meant those who had 'sufficiently advanced' and were 
mature enough to understand, accept and profit by the study of the materials." 
This condition evidenced the intent of plaintiff to restrict dissemination, 
said the court; and, therefore, it constituted a "limited publication" which 
did not divest the owner of his common law copyright. ‘The court defined limited 
publication as one "which communicates a knowledge of its contents under condi- 
tions expressly or impliedly precluding its dedication to the public," as 
distinguished from a general publication, or "such a disclosure, communication, 
circulation, exhibition, or distribution of the subject of copyright, tendered 
or given to one or more members of the general public, as implies an abandonment 


of the right of copyright or its dedication to the public." 
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In the most important publication decision this year, Rosette v. Rainbo 
Record Mfg. Corp., 254 F. Supp. 1183 (S.D.N.Y. 1973), Judge Gurfein of the 
Southern District of New York held that the sale of phonograph records did 
not divest “common law" rights in the musical compositions recorded, but 
recovery for an act of infringement by manufacture of unauthorized recordings 
could be had only after notice of use had been filed with the Copyright Office. 
Further the amount of recovery would be limited to the statutory mechanical 
reproduction royalty and treble damages provisions in effect at the time of 
infringement. Under the facts of the case, plaintiff secured Section 12 
copyrights for many, but not all, of the musical compositions before phonograph 
records were released. The decision concerning some of the works therefore 
could be based upon the theory that distribution of phonograph records has no 
dGivestive effect if statutory copyright is secured before records are released. 
Yacoubian v. Carroll, 74 U.S.P.Q. 257 (S.D. Cal. 1947). Judge Gurfein was 
correct in holding that the plaintiff could not recover for unauthorized 
mechanical reproductions made before she filed a notice of use in the case of 
statutory copyrights. Norbay Music, Inc. v. King Records, Inc., 290 F. 2d 617 
(2d Cir. 1961). His holding concerning common law claims leads to the curious 
result that common law "rights" are saved but there is no remedy at common law. 


The remedy is under the statute. Therefore statutory copyright must be obtained. 


Notice of Copyright. 


In Uneeda Doll Co., Inc, v. Regent Baby Products Corp., 176 U.S.P.Q. 73 


(E.D.N.Y. 1972), a district court, inter alia, upheld the validity of a copy- 
right which contained a notice postdated by at least a year. Plaintiff 
registered one work, containing the correct notice, in 1967, and then registered 


a second substantially similar work, published in 1969, with a 1968 year date 
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in the notice. Although the infringement action was brought for copying the 
later published, smaller doll, the court held that the original version was 
actually infringed. Since its notice contained the correct year date, the 
copyright in this work was sustained, albeit the later registered work con- 
tained a questionable copyright notice because of the later date. The court 
relied in part upon the "optional" nature of the year date requirement for 
works of art. However, the main thrust of its reasoning was its reliance on 
the fact that the notice in the later registered version was postdated in 
relation to the original version by only one year; and the originally registered 
version at all times bore the correct notice. 

An earlier decision in the same district, First American Artificial Flowers 
ve Joseph Markovits, 175 U.S.P.Q. 201 (S.D.N.Y. 1972) also upheld the copyright 
in a work of art notwithstanding a postdated notice of more than one year on a 
"reprint." As in the Uneeda case, the first published version bore a correct 
motice. In First American, however, the court placed greater stress on the 
optional nature of the year date for work of art notices and on an absence of 
detrimental reliance and fraudulent intent. Neither decision seems to warrant 
a change in our practice of applying the usual postdated notice rule Lf the 
claimant elects to use the year date in the notice on a work of art. 

In an action for infringement of copyright and unfair competition, L %& L 
White Metal Casting Corp. v. Cornel Metal Specialties Corp., 175 U.S.P.Q. 46h 
(E.D.N.Y. 1972, as amended June 7 and July 18, 1972), the validity of plaintiff's 
copyright notice on designs for castings for fixtures, pedestals, lamps and 
furniture was upheld, although it contained a date several months later than the 
date of actual publication, Also, the use of plaintiff's {nitials in the notice 
did not contravene statutory notice requirements where it was one of the few 


established manufacturers in this industry and its initials constituted a 


registered trademark, Plaintiff had filed a state certificate permitting its 
operation under these letters, and the letters appeared on all plaintiff's 
advertising brochures, The copyright notice was found to have been plainly 
visible on the raw castings purchased (and copied) by defendants, and was 
therefore sufficient as to them although it may not have been visible on the 
finished works, 

In National Council of Young Israel, Inc, v. Feit Co., 175 U.S.P.Q. 351 
(S.D.N.Y. 1972), judgment was rendered for plaintiff in an action for infringe- 
ment of illustrations from a sewing machine parts catalog. Plaintiff granted 
the right to use its copyrighted material on condition that the grantee use the 
proper copyright notice. When one grantee thereafter published illustrations 
without a copyright notice, the court found its action did not constitute 


abandonment of copyright by the grantor-plaintiff. 


Registration and Recordation. 
Jondora Music Publishing Co. v. Melody Recordings, 176 U.S.P.Q. 110 


(D.N.J. 1972), dissolved an injunction sought against defendants for unauthorized 
sale and manufacture of phonograph records, on the rationale followed by the 
Lower court in Duchess Music Corp. v. Stern, 331 Fed. Supp. 127 (D. Ariz. 1971), 
but which was reversed in Duchess Music Corp. v. Rosner, 458 F. 2d. 1305 (9th 
Ct. 1972), cert. denied, 175 U.S.P.Q, 385 (Sup. Ct. 1972). That is, once the 
musical composition has been recorded under the authority of the music copyright 
holders, they cannot recover for copyright "infringement" of the mechanical 
recording right against unauthorized duplicators if the latter fully comply with 
the compulsory licensing provisions of Sections l(a) and lO0l(e). After reviewing the 
legislative history of P.L, 92-140, the court credited Congress with intent to 
permit such tape and record duplication under the compulsory licensing provisions 
for all recordings "fixed" prior to Feb, 15, 1972, ‘The court was persuaded that 


Congress would otherwise have amended Section 1(e) to clarify that "exact" or 


"identical" uses are not within the umbrella of the compulsory licensing scheme. 

To the contrary, a recent Alabama case, Fame Publishing Co. v. S. % S. 
Distributors, Inc., 177 U.S.P.Q. 358 (N.D. Ala. 1973), followed the Ninth 
Circuit's rationale in the Duchess case. Supra, h58 F, 2d 14305. The court 
found that an unauthorized duplicator was not entitled to utilize the compulsory 
licensing provisions since an "exact" use is not a "similar" use, 

Rosette v. Rainbo Record Mfg. Corp., 354 F. Supp. 118% (S.D.N.¥. 197%), 
held, inter alia, that an authorized phonograph record is not a "copy" of a 
musical composition and there is no "publication" divesting the composer of his 
common law rights. However, plaintiff's failure to file a notice of use until 
after the alleged infringements occurred precluded the owner from suing infringers 
until such time as the notice of use was filed. 

The failure of a copyright owner to file his notice of 

use in effect puts his composition into the public domain--at 
least from the time of use to the date of filing. *** 

During such time it would seem that granting protective rights 
under State law would be inconsistent with the Congressional 
policy of requiring notice by copyright owners to would-be 
users so that they in turn may protect themselves under the 
two-cent royalty provisions by paying the royalty to the 
copyright owner. 


Thus, the date of accrual of action for purposes of the Copyright Act was the 


date of filing of the notice of use. 


Renewals and Ownership of Copyright, 


The ownership of a copyright was found insufficient to provide a basis for 
contesting the right of another to register a trademark in Clamage Industries Ltd. 
v. Glendinning Companies, Inc, (Pat. Off, Trademark Trial & App. Bd., Apr. 20, 1972). 
There, plaintiff was the copyright proprietor of a game entitled BEAT THE DEALER, 
His petition to cancel registration of the trademark BEAT THE DEALER for promotional 


advertising services was unsuccessful, for the court declared that a statutory 
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copyright can be protected only by an infringement action. 
[I]t is the prevailing law that ownership of a copyright 
confers no trademark rights on the copyright owner and 
therefore provides no proper basis for contesting the 
right of another to register a trademark. That is to 
say, petitioner owns no trademark rights in the term 
"BEAT THE DEALER' simply by virtue of his ownership of 
a copyright for a game bearing these words as the name 
thereof, 

An assignment by the original copyright claimant back to the author of "all 
our rights to [the work] subject to our ownership hereto" was found not to have 
barred effective re-assignment of the work to plaintiff-author in Rosette v. 
Rainbo Record Mfg. Corp., 354 F. Supp. 1183 (S.D.N.Y. 1973). This condition did 
mot evidence an intention to retain prospective ownership rights, said the court, 
but merely reserved the assignor's rights on any copies which may have been 
previously published without incurring liability. 

Moreover, an intermediate assignor's assignment to plaintiff of "our right, 
title and interest in and to the copyrights and all other rights we may have" 
in the work effectively transferred property rights later acquired by it, leaving 
plaintiff the rightful proprietor of the copyright, 

A record company which had exclusive rights under contract to a singer's 
"berformances" did not have a property right in the singer's press conferences, 
since the latter was a nonartistic use of the singer's speaking voice and a 
mewsworthy event, held the court in Current Audio, Inc. y. RCA Corp., 537 N.Y. 
S. 2d 949 (N.Y. Sup. ct. 1972). ‘thus, plaintiff was permitted to publish a 
talking magazine reproducing this press conference, notwithstanding defendant's 
claimed exclusive rights under the performance contract. 

In Carpenter Foundation v. Oakes, 103 Cal. Rptr. 368, 26 Cal. App. 3d 784 
(Cal. Ct. App. 1972), one who collected and assembled a substantial amount of 


materials by and about Mary Baker Eddy and her followers was declared entitled 


to claim literary property rights as against the claim of one to whom 
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the materials were entrusted for a limited purpose. 


[A] compiler, who merely gathers and arranges, in some 
concrete form, materials which are open and accessible 
to all who have the mind to work with like diligence 
is as much the owner of the result of his labors as if 
his work were a creation rather than a construction. 
Federal rather than state courts have jurisdiction over questions 
involving the interpretation and scope of the "works for hire" provision of 


the Copyright Act, according to Royalty Control Corp. v. Sanco Inc., 175 


U.S.P.Q. 641 (N.D. Cal. 1972). Renewal rights are affected by a determination 
of whether a particular ownership relation invokes the "works for hire" provision. 
Thus, employment and ownership questions raising renewal rights issues are suf- 


ficient to sustain federal jurisdiction. 
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STATISTICS 

Total registrations continued an upward climb, although at a reduced rate 
compared with fiscal 1972. The Examining Division registered 453,648 claims in 
fiscal 1973, which represents an increase of over 2 1/2 per cent. The largest 
increase occurred in Class N, but this is attributable to the fact that fiscal 
1975 was the first full year sound recording claims were entered. Of the 
traditionally large registration classes, periodicals showed the largest 
increase (4.57%). Books showed an increase of 1,292 (1.25%); Music (Class £) 
decreased 2,186 (2.29%). The two largest percentage decreases occurred in 
Lectures (13.19%) and Motion Pictures (11.68%). The remaining Arts Section 
classes showed both increases and decreases: Maps, Works of Art, and Photographs 
registered marked increases while Reproductions of Works of Art and Prints declined. 
Total “art" registrations increased by 393, but design registrations declined again 
and now represent 38 per cent of the "art" registrations. Renewal registrations 
declined slightly (0.73%). Foreign and ad interim registrations increased sub- 
stantially (8.19%). 

The total incoming material (applications, documents, and other items to be 
recorded) approached close to, but did not exceed, 400,000. We processed 597 ,003 
items, an increase of 5,471. Notices of Intention to Use decreased 7.26 per cent 
from the monumental figure of fiscal 1972, but remained extraordinarily high 
at 17,630 recorded. Notices of Use also decreased (7.97%). Assignments showed 
a slight increase (0.314%). 

Nearly 56,250 items required correspondence. The rejection rate was 2 1/2 and 
approximately 11.7 per cent of the claims were entered after correspondence. The 
rejection rate thus remained constant, but fewer items required correspondence and 


thus fewer claims were entered after correspondence in comparison with fiscal 1972. 
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The Division prepared 60,285 original and form letters, a decrease of about 2,600 
compared with the prior year. We prepared over 32,000 typed letters, representing 57% 
per cent of the total correspondence. 

In the face of severe understaffing for at least } months of the fiscal year, 
the staff of the Examining Division performed admirably in coping with an increased 
WOrkload. This has been a difficult year for the Division. We want to express our 


appreciation for the patience and the cooperative effort exhibited by the staff. 


Respectfully submitted, 


a1, 
Richard E. Glasgow -_ 


Chief, Examining Division 


Putten Sedukey 


Dorothy M. Schrader 
Assistant Chief, Examining Division 
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REGISTRATIONS OF COPYRIGHT CLAIMS 


_ TABLE 1 


TOTAL DOMESTIC, FOREIGN AND AD INTERIM REGISTRATIONS 


—_ 


GASS OF NATERTAL . 1973 1972 | INCREASE DECREASE 


- 104,523 }103,231 | 1,292 (1.25) 
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DOMESTIC REGISTRATIONS 


CLASS OF MATERIAL 


1973 
A- Books 98 ,087 97,212 
3- Pericdicals 86,829.. 63,162 
s83-Contributions to Periodicals} 2,074 2,004 
C- Lectures ; 1,714 ; 1,940 
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(Unpublished Drawings) 355): 503 


Je Photographs (Total) 1,352" 1,140 , 
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1973 
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REGISTRATIONS BY EXAMINING DIVISION SECTIONS 
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TEs 
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EXAMINING DIVISION RECORDATION FUNCTLONS 
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EXAMINING DIVISION CORRESPONDENCE 
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- TABLE I 


CORRESPONDENCE BY SECTION 


Percent 
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SECTION 


Arts Section 
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Book Section 
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Category. Number Percent 
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Further Information 51,324 85-14% 
Warning 514 «85% 
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TOTALS 60,285 100 .00% 
Further . 
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CORRESPONDENCE BY TYPED LETTER AND PRINTED FORM LETTER 
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EXAMINING DIVISION TELEPHONE CALLS 


Telephone Calls eliciting further information 


TABLE IV 


SECTION 
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Book 


Music 


R&A 


PERCENT 


37 46 
40.80 
13.17 


8.57 


100% 


Regtetrations in Class G 
Class H ("REPRODUCTIONS OF WORKS OF ART") and 
CLASS K ("PRINTS AND PICTORIAL ILLUSTRATIONS") 
for pictorial, graphic, and sculptural works 

embodied in or applied to useful articles. 
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| COPYRIGHT REGISTRATIONS FOR 
} "ORNAMENTAL DESIGNS OF USEFUL ARTICLES" 
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_ "DESIGN" REGISTRATIONS COMPARED WITH TOTAI. "ART" REGISTRATIONS (CLASSES 
G, H, AND K) DURING THE LAST FIVE FISCAL YEARS 
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BAR ASSOCIATION MEMBERSHIP AND COMMITTEE REPRESENTATION 


I, AMERICAN BAR ASSOCIATION 


A. Members: 


Catherine Armstrong Gordon A. Richardson 
David F. Barbour Herbert 0. Roberts, Jr. 
Bernard C. Dietz Dorothy M. Schrader 
John K. Dunlap Frank J. Vitalos 
Richard E. Glasgow Edward §. Yambrusic 


Be Committee Representation: 


COMMITTEES OF THE SECTION OF PATENT, TRADEMARK, AND COPYRIGHT LAW: 


Committee 301 - Copyright Legislation . . . Richard E. Glasgow 


Committee 302 - International Copyrights, Treaties and 
Laws . « « Edward §. Yambrusic 


Committee 306 - Neighboring Rights » « « J. Kent Dunlap 


Committee 409 - Copyright and New Technology . . Dorothy M. Schrader 


II, FEDERAL BAR ASSOCIATION 


Members; 
David F, Barbour Richard E, Glasgow 
Virginia L. Brooks Gordon A, Richardson 


Bernard C. Dietz Herbert 0, Roberts, Jr. 


